BOARD OF SUPERVISORS
Yolo County, California

Date: January 29, 2013

26.

To:

Co. Counsel 
Auditor


9:00 a.m. - County Counsel
Hold public hearing to consider adoption of an ordinance establishing limited County
regulation of certain habitat projects undertaken as mitigation for out-of-county impacts to
biological resources. (No general fund impact) (Drivon/Pogledich)
Att. A. Proposed Ordinance

Minute Order No. 13-13: Approved recommended action by Ordinance No.1426 with direction
to staff to return at a future date with any suggested changes to enforcement provision.
MOVED BY: McGowan / SECONDED BY: Provenza
AYES: McGowan, Saylor, Rexroad, Provenza, Chamberlain
NOES: None
ABSTAIN: None
ABSENT: None

Time Set

#

26.

Board of Supervisors
Meeting Date: 01/29/2013
Brief Title:
Public Hearing to Consider Adoption of Habitat Ordinance
From:
Robyn Truitt Drivon, County Counsel
Staff Contact: Philip J. Pogledich, Senior Deputy
Information
Subject
9:00 a.m. - County Counsel
Hold public hearing to consider adoption of an ordinance establishing limited County regulation of certain
habitat projects undertaken as mitigation for out-of-county impacts to biological resources. (No general
fund impact) (Drivon/Pogledich)
Recommended Action
A. Receive staff presentation regarding a proposed ordinance regulating certain habitat projects
(Attachment A);
B. Hold a public hearing to receive input concerning the ordinance and any related issues; and
C. Adopt the ordinance on the grounds described in its "Findings and Authority" and "Purposes"
sections, and further find that adoption of the ordinance is exempt from the California Environmental
Quality Act ("CEQA") pursuant to CEQA Guidelines Section 15307 (actions by regulatory agencies
for protection of natural resources) and 15308 (actions by regulatory agencies for protection of the
environment), as well as CEQA Guidelines Section 15061(b)(3) (the "common sense" exemption).
Strategic Plan Goal(s)
Collaborate to maximize success
Preserve and support agriculture
Protect open space and the environment
Reason for Recommended Action/Background
As the Board of Supervisors is well aware, for several years the County has tracked the development of
the Bay Delta Conservation Plan (“BDCP”) and related proposals to create, restore, or enhance wetland
and similar habitats within the County. The County has pursued a dialogue on numerous fronts to ensure
that its concerns—as well as those of its stakeholders—are understood and respected by the agencies
involved in the planning process. To date, however, it is difficult to identify tangible progress toward this
goal aside from the completion of funding agreements that assist the County in studying the
environmental and economic implications of certain proposals.
This is cause for concern. While the completion of the BDCP remains some time away, the first major

wetland habitat project linked to the BDCP—a wetland creation project of about 1,400 acres on the Yolo
Ranch (located at the far southern end of the Yolo Bypass)—could be constructed in Yolo County during
the summer of 2013. Separately, pilot projects to evaluate the feasibility of a seasonal floodplain habitat
project of up to 2,500 acres are now underway in the northern end of the Yolo Bypass, a short distance
from the Fremont Weir. The County is also the site of several existing mitigation banks for Swainson’s
hawk, valley elderberry longhorn beetle, and other species, and each bank has service areas extending
far beyond the County’s boundaries. Despite this, developers continue to express interest in placing yet
more land in Yolo County into easements to mitigate out-of county impacts to Swainson’s hawk foraging
habitat and other resources.
Altogether, the use of local farmland and open space to serve the mitigation (and similar) needs of other
jurisdictions represents a new paradigm rather than merely a passing trend. The proposed ordinance
seeks to give the County a formal role in the review, approval and implementation of such projects. It is
the culmination of a lengthy effort that has included a dozen public workshops, hearings, and
presentations over the past four years. If adopted, the ordinance would establish a use permit
requirement affording the County limited regulatory control over habitat projects undertaken in
connection with activities impacting biological resources outside of the County. On these grounds, this
office recommends adoption of the Ordinance.
1.

General Background.

As mentioned, Yolo County is increasingly seen as the appropriate place to mitigate for impacts to
habitats and species many miles away, far from its own geographic boundaries. These projects are, at
least in part, the extraterritorial consequences of the development and land use decisions of other
jurisdictions and agencies. Put simply, while those jurisdictions and agencies have approved
development that advances their own fiscal and other aims, the environmental impacts of those decisions
are increasing being mitigated in Yolo County and other distant locations with an abundance of farmland
and open space. This approach facilitates the development of some areas while restricting land uses and
activities—and impacting the existing habitat values of farmland and open space—in other places such
as Yolo County. And of course, the County does not share in the increased property and sales tax
revenues of the out-of-county jurisdictions whose projects are mitigated in Yolo County.
Recognizing these facts is part of determining the proper role for the County with regard to habitat
projects. It is a reflection of why out-of-county mitigation is occurring here in Yolo County and why it will
continue to occur. Presently, habitat projects are not comprehensively addressed in the General Plan or
provisions of the Yolo County Code. The County thus has few tools for controlling the location or other
aspects of the development of such projects.
Such projects, however, can raise a number of concerns that have previously been discussed at length
on a number of occasions and are not repeated in detail here. Briefly however, those concerns include:
The conversion of productive farmland;
Adverse economic effects on the agricultural industry, potentially including the loss of jobs, closure
of related facilities and businesses, and increased costs associated with transporting commodities
to distant locations for processing;
Increased restrictions on pesticide and herbicide use and other restrictions on agricultural practices;
Adverse impacts on existing habitat for the migratory waterfowl, Swainson’s hawk and other
species, including rare plants, as well as potential conflicts with the developing Yolo Natural
Heritage Program; and
Within the Yolo Bypass, potential impacts on the flood protection function of the facility and the
operation of the Yolo Bypass Wildlife Area.
These are important issues that ought to be considered and addressed as part of any mitigation bank
established to facilitate out-of-county mitigation, as well as the BDCP and related habitat
projects. Federal and state agencies with responsibility for overseeing these projects and could, in

theory, protect local interests at least as effectively as the County through its own regulatory efforts. After
considerable effort by County staff and members of the Board over the course of several years, however,
it is not clear that these agencies can be counted on to protect the interests of the County.
Consequently, it is appropriate for the Board of Supervisors to decide whether the County should
exercise its authority to independently regulate certain habitat projects. The proposed ordinance offers a
means of establishing such a regulatory role. While there may be limits on its application--for example,
projects undertaken directly by the state or federal government are likely beyond the County's regulatory
reach--it will nonetheless afford the County an appropriate oversight role for many "out-of-county"
mitigation projects.
2.

Development of the Proposed Ordinance.

Potential County regulation of certain habitat projects has previously been the subject of considerable
discussion by the Board of Supervisors, the Planning Commission, and various County departments. A
brief chronology of these matters is as follows:
October 28, 2008. The Board of Supervisors received a report from County staff regarding
anticipated wetland habitat projects and potential regulatory options. At the end of that discussion,
the Board asked this office to further consider the appropriate role of the County with regard to such
projects, including whether to adopt an ordinance providing for limited County regulation thereof,
and conduct related public outreach.
May 14, 2009. The Planning Commission received a report from this office on the potential
development of an ordinance regulating wetland habitat projects.
May 27 and June 25, 2009. This office convened a “stakeholder group” with about 20 participants
to discuss the appropriate regulatory role of the County and to review a preliminary draft of an
ordinance establishing a use permit requirement.
July 9, 2009. The Planning Commission held a public hearing on a draft ordinance establishing a
use permit requirement for certain habitat projects and recommended that the Board of Supervisors
adopt the ordinance with certain changes.
September 15, 2009. The Board of Supervisors held a public workshop on the draft ordinance
considered by the Planning Commission on July 9, 2009 (as revised to incorporate Planning
Commission direction). At the conclusion of the workshop, the Board of Supervisors directed staff to
make certain changes to the ordinance and return for a further public hearing at a future Board
meeting.
November 12, 2009. The Planning Commission held a public hearing to consider a revised
version of the ordinance and a companion ordinance establishing a non-binding County review
process for certain projects. The Planning Commission recommended adoption of both ordinances
by the Board of Supervisors.
September 28, 2010. The Board of Supervisors received a presentation on the current status of
the BDCP, the County’s efforts to participate in the planning process, options for County regulation
of certain habitat projects (including the November 12, 2009 draft of the use permit ordinance), and
various related matters. The Board directed staff to set a public hearing on October 12, 2010 to
consider adoption of a moratorium on "out of county" mitigation and related projects.
October 12 and November 9, 2010. The Board of Supervisors held public hearings to consider
adopting (on October 12) and extending (on November 9) a moratorium on "out of county"
mitigation and related projects. The moratorium expired after two years, on October 12, 2012.
October 23, 2012. The Board of Supervisors received a presentation regarding the expiration of
the moratorium and options for proceeding with a use permit ordinance. It directed staff to revise
the November 12, 2009 draft of the use permit ordinance, present the revised draft to the Planning
Commission for consideration, and then return to the Board of Supervisors.[1]

November 8, 2012. The Planning Commission held a public hearing to consider a
recommendation on a revised draft of the use permit ordinance. At the conclusion of the hearing, it
recommended that the Board of Supervisors approved the revised ordinance with the addition of (a)
language requiring an economic impacts analysis for projects of 40 acres or more (reduced from
160 in the draft ordinance), and (b) language requiring staff to maintain a map of projects approved
pursuant to the ordinance.
The public hearing set for January 26, 2013, will thus be the thirteenth public discussion since late-2008
of "out-of-county" mitigation and other issues concerning the County's appropriate regulatory role.
3.

Key Features of the Proposed Ordinance.

In most respects, the proposed ordinance is similar to the November 12, 2009 draft presented to the
Board of Supervisors on September 28, 2010, and on various occasions thereafter. Some key features of
the proposed ordinance are as follows:
Discretionary permit approval. The proposed ordinance requires a use permit for certain habitat
projects undertaken as “out-of-county mitigation,” as reflected in the definition of “covered habitat
mitigation project” set forth therein. This term is defined broadly to encompass all mitigation banks
with out-of-county service areas (i.e., having credits available for projects beyond Yolo County’s
boundaries), as well as projects undertaken in connection with the BDCP and the biological
opinions.
Limited exemptions. The ordinance exempts several types of projects, including: projects that are
relatively modest in size (e.g., restoration, enhancement, and preservation projects of less than 40
acres); projects consisting primarily of the restoration of riparian, vernal pool, and other rare habitat
types that are unlikely to involve significant acreage; limited term pilot projects that will not
substantially interfere with the reasonable agricultural use of the project site or adversely affect
nearby lands; and projects that otherwise are unlikely to have a significant environmental
impact. [2] It also includes a list of activities that are entirely excluded from the ordinance,
including agricultural activities, projects undertaken for flood control, and the winter flooding of
agricultural fields for the primary purpose of creating seasonal habitat for migratory waterfowl.
Many of the exemptions and exclusions have been streamlined (in comparison with the
November 12, 2009 draft) to eliminate language authorizing formal consultation with the
Agricultural Commissioner regarding individual projects and activities. This office has
concluded that such language is unnecessary, as consultation can occur without specific
authorizing text.
Application contents and processing. The ordinance identifies the documents that will constitute
a complete application, leaving some room for flexibility depending on the characteristics of a
particular project. Importantly, the ordinance requires the applicant to provide a proposed
management plan that identifies how vector control issues will be addressed, how the project will be
responsibly managed over time, and how crop depredation may be addressed to the extent it is a
foreseeable consequence of the proposal.
Coordination with other agencies. Copies of all related project applications to federal, state, and
other local agencies are required so that the County can coordinate with those entities and
minimize delays and the duplication of work. The ordinance also requires all permit applications to
be referred to the Executive Director of the Yolo Natural Heritage Program to ensure coordination
with the developing HCP/NCCP.
Deciding authority. The Zoning Administrator will be the “deciding authority” for projects under 40
acres, as with other minor use permits. The Planning Commission will be the deciding authority for
projects between 40 and 159 acres, as with other major use permits. For projects of 160 or more
acres, and for projects of a smaller size that do not meet the “automatic” approval criteria
mentioned below, the Board of Supervisors will be the deciding authority.

Permit approval criteria. The ordinance identifies nine criteria that, if satisfied, assure
discretionary approval of a use permit. Most of the criteria are closely related to the results of
environmental review under CEQA, consistency with the Williamson Act, and the avoidance of
significant environmental and economic effects. If any criteria are not satisfied, the application is
referred to the Board of Supervisors for consideration. The Board may approve any referred permit
if it finds that doing so is consistent with the purposes of the ordinance.
Periodic review. Like a handful of other County ordinances, this ordinance includes a provision
that commits the Board of Supervisors to review the effectiveness of the ordinance at certain
intervals (i.e., every five years).
In most respects, these features of the proposed ordinance differ little from the version reviewed by the
Board on September 28, 2010. The most notable differences appear in the permit approval criteria (pp.
12-13 of the proposed ordinance). One difference has already been noted—as recommended by the
Planning Commission on November 12, 2012, the proposed ordinance now requires an economic
impacts analysis for projects of 40 or more acres (rather than 160 or more acres). Projects that may
cause significant adverse economic effects within the County or the region must be referred to the Board
of Supervisors for consideration.
Further, two new permit approval criteria have also been added to the draft presented in 2010. First, for a
project undertaken in furtherance of the “coequal goals” described in the Delta Reform Act, the deciding
authority must consider whether the project is consistent with statutory language directing that the
coequal goals “of providing a more reliable water supply for California and protecting, restoring, and
enhancing the Delta ecosystem” are to be achieved in a manner that “protects and enhances the unique
cultural, recreational, natural resource, and agricultural values of the Delta as an evolving
place.” Second, projects that convert farmland to habitat must mitigate the loss of agricultural resources
in accordance with the Yolo County Agricultural Conservation Easement Program (Yolo County Code
Section 8-2.2416). Alternatively, in the discretion of the Board of Supervisors, an applicant may provide
an alternative, equally effective approach to addressing such conversions. [3]
4.

Other Considerations.

Adoption of the proposed ordinance may constitute a “project” under CEQA and, consequently, it is
necessary the appropriate level of environmental review. This office believes that adoption of the
ordinance is within the scope of at least three exemptions:
CEQA Guidelines Section 15307: This exemption applies to actions by regulatory agencies for
protection of natural resources, including actions that “assure the maintenance, restoration, or
enhancement of a natural resource where the regulatory process involves procedures for
protection of the environment.” The proposed ordinance does precisely what Section 15307
requires. It creates a discretionary approval process that requires careful consideration of impacts
on natural resources, as evidenced by its provisions relating to the contents of permit applications
and, in addition, certain permit approval criteria. The ordinance will thus help maintain existing
resource values and protect the overall environment.
CEQA Guidelines Section 15308: This exemption applies to actions by regulatory agencies for
protection of the environment, including actions that “assure the maintenance, restoration,
enhancement, or protection of the environment where the regulatory process involves procedures
for protection of the environment.” It is thus virtually identical to Section 15307 and applies to
adoption of the ordinance for the same reasons.
CEQA Guidelines Section 15061(b)(3): This is often referred to as the "common sense" or
general rule exemption, which applies where it can be seen with certainty that there is no possibility
that a project may have a significant effect on the environment. This exemption applies for the
same reasons that the exemptions in Sections 15307 and 15308 apply. Put simply, the proposed
ordinance provides for limited regulation of certain types of habitat projects. This discretionary
approval process will ensure that CEQA review is performed on covered habitat mitigation projects
and that, where applicable, the effects of those projects are mitigated in accordance with state and

local laws and polices. This approach will ensure the protection of existing biological resources and
other aspects of the environment as such projects are implemented.
Finally, the proposed ordinance has been prepared in accordance with the General Plan. It is consistent
with all relevant General Plan polices embracing the subjects that it covers. This includes policies in the
Land Use and Community Character Element, [4] the Conservation and Open Space Element,[5] and the
Agriculture and Economic Development Element.[6] On this basis, the proposed ordinance includes a
statement affirming its consistency with the General Plan.
[1] The return date was set for December 4, 2012. However, in response to a request from the State and Federal Contractors
Water Agency ("SFCWA") for additional time to prepare comments on the draft ordinance, the public hearing was scheduled for
January 26, 2013. As of the date of preparation of this Board letter, SFCWA has determined that it will not comment on the draft
ordinance.
[2] Given the broad definition of “covered habitat mitigation projects” included in the proposed ordinance, the exemptions should
be construed narrowly and in line with the ordinary and usual understanding of terms included therein. For example, the
exemption for riparian habitat restoration could conceivably be read as exempting the creation of vast tracts of riparian wetlands
encompassing thousands of acres. Typically, however, riparian restoration consists of restoring a narrow swath of vegetation
along stream banks and related activities affecting only small corridors along waterways. The exemption for riparian restoration
should be construed accordingly.
[3] This approach does not affect the application of Yolo County Code Section 8-2.2416 to habitat conversions that are outside
the scope of the proposed ordinance.
[4] E.g., Land Use and Community Character Policies LU 2.5, LU 3.6, LU 4.2, and CC 4.12.
[5] E.g., Conservation and Open Space Policies CO 1.15 through 1.18, CO 2.2 through 2.6, CO 2.14 through 2.16, CO 2.20
and 2.21, CO 2.24 and 2.25, CO 2.27 and 2.28, CO 2.31, CO 2.36, CO 5.8, CO 9.4, CO 9.12, CO 9.18, CO 9.21, and CO 9.23
and 9.24.
[6] E.g., Policy AG 1.1, AG 1.4, AG 2.9 through 2.12, AG 2.15, and ED 4.4.

Other Agency Involvement
Over the past four years, many other County departments—including the County Administrator’s office,
the Agricultural Commissioner, and the Planning and Public Works Department—have participated in
discussions regarding potential County regulation of habitat projects. Each has provided input that is
reflected in the content of this Board letter and the draft ordinancee attached hereto.
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PUBLIC NOTICE
ADOPTED ORDINANCE NO. 1426
NOTICE is hereby given that at its regularly scheduled meeting of January 29, 2013, the Yolo
County Board of Supervisors adopted Ordinance No. 1426 regulating habitat mitigation projects and
related actions.

The Ordinance was adopted by the following vote:
AYES: McGowan, Saylor, Rexroad, Provenza, Chamberlain.
NOES: None.
ABSENT: None.
ABSTAIN: None.
Copies of the full text of the Ordinance are available at the Office of the Clerk of the Board of
Supervisors, 625 Court Street, Room 204, Woodland, CA 95695.
Dated: February 6, 2013

Lupita Ramirez, Deputy Clerk
Yolo County Board of Supervisors

