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LEGAL ANALYSIS OF PROPOSED REALLOCATIONS OF WATER
FROM UPSTREAM WATER USERS TO DELTA ENHANCEMENT

In a July 9, 2008 memorandum to the Delta Vision Task Force (the “Cahill
Memorandum™), Virginia Cahill of the Attorney General’s office concluded that state agencies
may reallocate water among water uses pursuant to various legal authorities, including: (1)
Article X, section 2, of the California Constitution; (2) the public trust doctrine; and (3) nuisance
law. In particular, the Cahill Memorandum concluded (p. 17) that, pursuant to the public trust
doctrine, the state could require water users to contribute water to Delta ecosystem improvement
in proportion to their diversions” sizes because “the incremental diversions of all who take water
from the Delta or its tributaries, whether upstream, i the Delta, or for export from the Delta”
may contribute to the Delta’s problems. The Cahill Memorandum thus apparently concluded
that upstream water users in the Delta-watershed could be required to contribute water to address
problems caused by in-Delta or Delta-export diversions.

The Cahill Memorandum, however, failed to synthesize the relevant judicial decisions’
results to identify the rules that California courts would follow in evaluating potential
reallocations of water. Under these decisions, the state does not have the authority to reallocate,
involuntarily and without compensation, water users’ supplies for ecosystem uses unless the
relevant water uses have caused the relevant impacts and the reallocations are proportional to
these impacts.

1. Standard Principles of Legal Interpretation Require That Cases’ Results
Be Integrated, Which The Cahill Memorandum Did Not Do

The Cahill Memorandum cited numerous judicial decisions and other decisions as
authorities for its analysis, including 37 judicial decisions in its table of authorities. Tn particular,
the Cahill Memorandum relied extensively on quotes from judicial decisions to support its
points. (See Cahill Memorandum, p. 3 (quoting E/ Dorado Irrigation Dist. v. State Water
Resources Control Bd. (2006) 142 Cal.App.dl[h 937 (“EID™)), p. 5 (California Trout, Inc. v. State
Water Resources Control Bd. (1989) 207 Cal. App.3d 585 (“CalTrout T ), 6 (Imperial Irr. Dist.
v. State Water Resources Control Bd. (1990) 225 Cal. App.3d 548 (“ZID™)), p. 7 (In re Waters of
Long Valley Creek Stream (1979) 25 Cal.3d 339), p. 8 (Joslin v. Marin Mun. Water Dist. (1967)
67 Cal.2d 132 (“Joslin™)), p. 9 (United States v. State Water Resources Control Bd. (1986) 182
Cal. App.3d 82 (“Racanelli”) and pp. 11-13 (Nat'l Audubon Society v. Superior Ct. (1983) 33
Cal.3d 419 (“Nat'l Audubor”).) The Cahill Memorandum, however, did not compare the
relevant decisions’ results to determine what key factors have driven the courts’ analyses and to
extrapolate how these analyses might apply in future cases.
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reallocating water to promote uses that it prefers to the detriment of well-established, but less
favored, uses.

4. Nuisance Law Requires That The State Prove That A Water

User Has Contributed To The Relevant Environmental
Damage In Order To Obtain Relief

The Cahill Memorandum relied heavily on the California Supreme Court’s decision in
Gold Run, supra, 66 Cal. 138, in concluding that the state, under nuisance law, could require
water users to contribute, according to their diversions® respective sizes, to programs to attempt
to restore Delta resources. (Cahill Memorandum, pp. 15-17.) The Cahill Memorandum also
stated that Gold Run relied on a previous California decision, Hillman v. Newington (1880) 57
Cal. 56. (Cahill Memorandum, p. 17.) These decisions, however, do not support the Cahill
Memorandum’s conclusion.

In Gold Run, the Supreme Court affirmed an injunction prohibiting the Gold Run mine
from discharging hydraulic mining debris into the North Fork of the American River where this
debris was filling the beds of the American and Sacramento Rivers, and even San Pablo and San
Francisco Bays. (66 Cal., at pp. 143-145, 15-152.) The Court held that the injunction was
proper against the Gold Run mine, even though many other mines also contributed to the filling
of the rivers. (/d. at pp. 148-149.) There was no question, however, about whether the Gold Run
mine contributed to the problem to be solved. In contrast, the Cahill Memorandum concluded
that everyone who uses water from the Delta or its watershed can be required to contribute water
in proportion to their diversions’ size, even though these diversions could have vastly different
effects on the Delta’s environmental resources. This distinction demonstrates that Gold Run is
consistent with the rule that proof of causation is necessary for nuisance liability, contrary to the
conclusion of the Cahill Memorandum. Causation is one of the fundamental elements in proving
a case to require someone to abate a public nuisance. (See In re Firearm Cases (2005) 126
Cal.App.4™ 959, 986-992 (citing Restatement Second of Torts).)

The Cahill Memorandum’s conclusion that water-right priorities can be disregarded in
allocating responsibility for Delta solutions also is inconsistent with the holding in Hillman v.
Newington, supra, on which the portion of the Gold Run decision cited in the Cahill
Memorandum relied. (See Gold Run, supra, 66 Cal., at p. 149 (cited in Cahill Memorandum, p.
17.) In Hillman, the Supreme Court held that upstream junior water users were jointly liable for
ensuring that sufficient water was available to satisfy the rights of a downstream senior
appropriator. As among the juniors, however, the Court stated: “If there is a surplus [of water
above the senior’s right], the defendants can settle the priority of right to it among themselves.”
(See Hillman, supra, 57 Cal., at p. 64.) Hillman — and thus Gold Run — does not, therefore,
support the Cahill Memorandum’s conclusion that the state may require water-right holders to
contribute water to Delta solutions in proportion to their diversions’ sizes.
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5 The SWRCB's Adoption Of Water Quality Standards Does
Not Result In Reallocations Of Water Without Actions
Under Water-Right's Law

Under the heading, “The SWRCB’s Adoption and Implementation of Water Quality
Standards May Also Result in Reallocation of Water,” the Cahill Memorandum stated:

The Board has authority to impose conditions on water rights to protect water
quality. This authority is_derived from the federal Clean Water Act and the
Porter-Cologne Water Quality Control Act (Water Code, § 13000 et seq.)

(Cahill Memorandum, p. 9 (emphasis added).)

The Cahill Memorandum’s discussion of water quality standards relied in part on the
Court of Appeal’s decision in EID, supra, 142 Cal. App.4™ 937. (Cahill Memorandum, p. 10, fn.
6.) This decision, however, does not support the Cahill Memorandum’s conclusion about water
quality standards themselves resulting in reallocations of water. Specifically, in this decision, the
Court of Appeal stated:

We do acknowledge that there may be circumstances in which El Dorado is
authorized to continue diverting under the rule of priority, but if El Dorado does
so there will be insufficient flow to meet Delta water quality objectives . . . El
Dorado is under no obligation (absent some action by the Board) to bypass natural
flow that is needed to meet Delta water quality objectives. Thus, there may be
times when the natural flow is sufficient to allow El Dorado to divert and to meet
the needs of downstream riparians and senior appropriators, but not sufficient to
also satisfy Delta water quality objectives. In those circumstances, El Dorado’s
diversion of the natural flow available under the rule of priority will require the
projects to release more stored water to satisfy the water quality objectives.

(EID, supra, 142 Cal.App.4™, at pp. 968-969 (italics in original, underlining added).)

Accordingly, the adoption of water-quality standards does not automatically result in a
reallocation of water to implement the standards. Such a reallocation may occur only if it is
authorized by some other legal authority.

0. A State Order That Attempts To Reallocate A Federally-
Licensed Hydroelectric Project’s Supplies To Ecosystem
Enhancement Would Be Preempted By Federal Law

The Cahill Memorandum did not discuss the impact of the following two facts on its
legal analysis: (a) many California water projects hold hydroelectric licenses issued under the
Federal Power Act (“FPA™); and (b) the United States Supreme Court has held that that FPA
preempts the SWRCB’s authority to set streamflow requirements for such projects. In California
v. Federal Energy Regulatory Comm’n (1990) 495 U.S. 490 (“California v. FERC”), the Court
reaffirmed its 1946 decision in First Jowa Hydro-Electric Cooperative v. FPC (1946) 328 U S.
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152, and held that the SWRCB could not impose on a hydroelectric project streamflow
requirements higher than those stated in the project’s FPA license. In Sayles Hydro Ass'n v.
Maughan (9™ Cir. 1992) 985 F.2d 451, the federal Court of Appeals for the Ninth Circuit: (a)
held that California v. FERC showed that the FPA occupies the field of regulation of
hydroelectric projects; and (b) decided that the SWRCB could not require a hydroelectric project
proponent to prepare studies concerning recreation, acsthetics, archaeology, sport fishing,
cultural and economic issues in addition to the studies of these resources that were required by
the Federal Energy Regulatory Commission. The Ninth Circuit stated:

In many states where water is scarce, a state property law regime enables users of
streams and wells to obtain proprietary rights in a continuing quantity of water.
By perfecting state water rights, users can enjoin other users who deprive them of
their share of the flow . . . [{] [T]he only authority states get over federal power
projects relates to allocating proprietary rights in water.

(Id. at pp. 455.)

Any streamflow requirements that the state might attempt to impose on a federally-
licensed hydroelectric project in order to enhance the Delta’s resources, therefore, would be
preempted under California v. FERC and Sayles Hydro.

A California Court of Appeal has held that these decisions do not mean that a
hydroelectric-project owner is exempt from conducting a CEQA review where it proposes to
change the project’s purpose to include consumptive use. (County of Amador v. EI Dorado
County Water Agency (1999) 76 Cal.App.ét‘h 931, 956-962.) According to the court, such a
significant change in use involved a question of “proprietary rights” in California water that the
FPA allows states to regulate. (/d. at p. 960.) The court characterized California v. FERC as
having “involved a state effort to set minimum stream flow, a matter that did not involve
proprietary water rights . . . .” (ld.) County of Amador, therefore, supports the conclusion that
federal law would preempt state efforts to impose streamflow requirements on hydroelectric
projects that would be different than the requirements stated in these projects’ FPA licenses.

CONCLUSION

Before reallocating any water from existing diversions and uses under upsiream water
rights to restore the Delta’s ecosystem, the SWRCB must hold an evidentiary hearing and make
detailed findings on the relative impacts of upstream, in-Delta and Delta-export diversions on the
Delta’s fisheries and other elements of the Delta’s ecosystem. Any such reallocation then must
be based on these findings and tailored to reflect the different types and levels of impacts that
these types of diversions have, as well as to reflect the relevant individual diversions’ priorities,
Any reallocations also must not alter any instream-flow requirements specified in hydroelectric
licenses issued under the FPA.
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